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The Disappearing Public Domain


“The public domain is not a territory, but a concept: there are certain materials -— the air we breathe, sunlight, rain, ideas, words, numbers -— not subject to private ownership.  The materials that compose our cultural heritage must be free for all to use no less than matter necessary for biological survival.” 

L. Ray Patterson and Stanley W. Lindberg

Now You See it, Now You Don't:  The Disappearing Public Domain

Introduction
In the last few years, the growth of digital information technologies has been unprecedented, rivaled only by the privatization of information sources, content and flows. Information Technology 2000 produced by the Organisation of Economic Co-operation and Development (“OECD”) states that the “United States is the lead country in terms of [Information Technology] IT expenditures and IT as a share of GDP.  Owing to the size of the US market, its IT market structure and growth are similar to those of the OECD
 as a whole”  (OECD IT 2000, 2000).  In 1998, The Emerging Digital Economy report produced by the United States Department of Commerce drew similar conclusions, noting that, in the United States, “[I]nformation technology industries have been growing at more than double the rate of the overall economy.  They now present 8.2 percent of GDP, up from 4.9 percent in 1985.  IT industries by themselves have driven over one-quarter of total real economic growth (not including any indirect effects) on average over each of the last 5 years” (The Emerging Digital Economy, 1998).  Recent examples of privatization of information include the Sonny Bono Term Extension Act
, extending copyright protection from fifty to seventy years and the pending database bills
, which may extend federal and international copyright protection to facts.  Tomas Lipinski, Co-Director of the Center for Information Policy Research at the University of Wisconsin notes that “[a]ttempts to extend legal protection to basic facts and other public domain information demonstrate that the public space is slowly reduced” (Lipinski, 1999).  As intellectual property protections and information ownership expands, however, there also is a growing awareness that the process of information seeking and use is socially situated and constructed.  

This paper will explore the implications of the simultaneous shrinking of the public domain and the development of information seeking and use as a social construct.  What is the impact on users seeking information and information access if information that was previously freely available to anyone ceases being available?  How will users know whether the information they are seeking exists in the private or public sphere?  Are there categories of work and information that should be freely usable and available to society as a whole?  Similar to air and water, are there certain rights of information access and use that are inviolable?  Is the concept of the public domain relevant in preserving free and open information access?  

The author's goal in this article is to examine the impact on users of the shrinking public domain and the expansion of information ownership.  Part I consists of three sections.  The first section examines the role of the public domain in the context of information seeking and use.  The second section describes the uses and users of public domain information.  The third section presents a definition and history of, and justification for, the public domain.  Part II traces current legislative, policy and economic initiatives that contribute to the shrinking of the public domain.  Part III explores the phenomenon of information seeking and use as socially constructed and situated.  Part IV describes implications of the shrinking public domain on information seeking and use.  Part V proposes to cease the shrinking of the public domain in order to insure widespread information access and use. 

The Role of the Public Domain in the context of information seeking and use

The public domain is the sine quo non of information seeking and use.  The concept of the public domain is fundamental – it is the place, whether real or virtual, where all information seekers are entitled to freely use information resources.  Use of the public domain is completely unrestricted.  There are no fees or prior permissions required to use the public domain. In theory, the public domain should provide information-rich resources that are freely available for the benefit of all members of society.  

Uses and Users of Public Domain Information

Anyone can be a user, and everyone is a potential user, in the public domain.  In the public domain, there are no restrictions on who can be a user or on the possible variety of uses available.  Public domain resources are freely and equally available to everyone.  The public domain imposes no limit on the type or number of users or on what type of use is made of resources.  In the context of information seeking and use, there are two primary distinctions between public domain resources and most other information resources.  First, most information environments and resources are designed to benefit particular groups or individuals, whereas the public domain exists to benefit equally all members of society.  Second, most information resources are designed to be used in particular ways and exclude or restrict non-authorized uses.  In contrast, in the public domain, any and all uses are permitted and encouraged.  Possible uses of the public domain include, for example, creation of new works, new inventions, public discourse, free speech and expression, creation of cultural property and cultural heritage, new ideas, scientific discovery and innovation, scholarly and research work, musical or literary performance in schools, community theaters and symphonies and creation of knowledge. 

What is the Public Domain?

As pertinent here, Black’s Law Dictionary defines “public domain” as the “realm of publications, inventions, and processes that are not protected by copyright or patent; things in the public domain can be appropriated by anyone without liability for infringement” (Black’s, 1996).  Jessica Litman describes the public domain as “the law’s primary safeguard of the raw material that makes authorship possible” (Litman, 1989).  Jessica Litman defines the public domain as “a commons that includes those aspects of copyrighted works which copyright does not protect -- makes it possible to tolerate the imprecision of these property grants” (Litman, 1990).  Yochai Benkler describes the public domain as the converse of property rights in information where the government prohibits certain uses or communications of information to all people but the owner; the public domain “is the range of uses privileged to all” (Benkler, 1999).  Dennis Karjala, Professor of Law at Arizona State University, defines the public domain as “the ultimate source of all new works (because nothing is ever wholly new in and of itself)” (Karjala, 1998).   According to Robert Kreiss, “copyright’s raison d’etre is to benefit the public by encouraging the production and dissemination of new copyrighted works” (Kreiss, 1995).  According to Litman, Kreiss and Pamela Samuelson, the primary objective of copyright is not to reward authors, but to promote what the framers of the Constitution envisioned in Article 1, Section 8 -- “to promote the Progress of Science and useful Arts” (U.S. Constitution, Article 1, Section 8, 1776).  The public domain serves this end by providing the resources to encourage others to build freely on the ideas and information in preexisting work.  

History of the Public Domain

The concept of public domain in the context of intellectual property can be traced to English law in 1694, the date of the demise of the Licensing Act of 1662.  According to Litman, the “term public domain gained widespread use in the late nineteenth century when the Berne Convention adopted the term domaine public from the French.  In the U.S., we had already been using the phrase “public domain” (apparently derived from the British Royal demesne) to describe lands owned by the federal government intended for sale, lease, or grant to members of the public
” (Litman, 1989).  Prior to 1662, the stationers’ copyright was held in perpetuity and enforceable for any book regardless of age.  In 1710, the Copyright Statute of Anne was created, acknowledging the importance of learning and public access to prior work in order to create new work.  The statute required that copyright would be extended only to new work and that copyright protection would be for limited duration. 

The first Copyright Act in the United States was enacted in 1790 and granted copyright to books, maps, musical compositions, prints, cuts, engravings and charts.  The Act did not specify however, what portions of books were subject to protection.  Courts defined the scope of copyright protection case by case in response to lawsuits by owners claiming broad rights to the material.  As the nature and role of copyright protection was created by the courts so was the scope and nature of the public domain. 

In the United States, the concept of the public domain emerged from statutory construction of case law from the mid-nineteenth century.  The courts reasoned that since Congress specifically expressed copyright in terms of a limited duration (the first U.S. copyright statute term was 14 years plus one 14 year extension
) that rights must pass into the public domain upon the vesting of statutory rights. 

Publication became the crucial benchmark.  Once a work was published, statutory copyright was available.  If a work was published but the author failed to comply with the formalities of statutory copyright, the entire work entered the public domain.  If the formalities were followed, the work was protected by copyright however, any other rights in the work became part of the public domain.  In the earliest U.S. copyright statutes, copyright protected the rights to print, reprint, publish or vend.  Until 1870, performance rights and adaptation rights were included in the public domain.

One of the earliest landmark copyright cases involved the courts interpretation of whether an unauthorized translation of a work constituted copyright infringement.  In 1853, the court ruled that an unauthorized translation did not constitute a “copy” and therefore was not entitled to copyright protection.  The underlying reasoning of the court was that a work once published became “public property as those of Homer and Cervantes” (Stowe v. Thomas, 1853
).  In 1870, Congress expanded copyright to provide authors the right to reserve the right to translate or dramatize their works.  The courts continued, however, to narrowly interpret the scope of copyright and continued to rule that whatever rights Congress did not specifically grant to authors became common property upon publication. 

In Baker v Selden
, the United States Supreme Court affirmed the principle of the public rights to information in the public domain, ruling that copyrights in books about bookkeeping did not include protection for the bookkeeping systems or forms described in the books (Baker, 1879).  In Baker, the Supreme Court emphasized the importance of the role of the public domain in its decision:

“The very object of publishing a book on science and the useful arts is to communicate to the world the useful knowledge it contains. But this object would be frustrated if the knowledge could not be used without incurring guilt of piracy of the book.
” 

Several important principles regarding what portions of a copyrighted work are not protectable under copyright were derived from the ruling in Baker.  Under Baker, blank forms, utilitarian articles, ideas, theories, processes or systems were not held to be protectable under copyright. 

In 1919, the question of whether facts were protected by copyright was decided in the case of Myers v. Mail & Express Co.  At the time, news was thought to be unprotected however, the formalities of daily copyright registration were impracticable so it remained untested.  In Myers, Judge Learned Hand ruled that facts recorded in a historical work belonged to the public and could be freely used by subsequent writers
 (Myers, 1919).

Congress began the revision process of copyright in the late 1950s.  In 1962, Congress expanded copyright protection by allowing a 19-year extension.  In some cases, eligible materials were not renewed.  Because the renewal system was still in place at that time, many works entered the public domain simply because their copyright owners did not take the routine steps required to renew the copyright.  In some cases this occurred because information owners did not foresee the economic advantage for filing for the extension. During this period, in spite of the fact that the duration of copyright was extended, the public domain continued to grow because many owners did not comply with formalities required for the extension. 

In 1976, the Copyright Act
 was enacted which included the statutory outline of the public domain.  Section 102(b) specifically included ideas and systems in the public domain.  Section 101, 103, and 105 included useful articles and works of the federal government.  Additional detail was provided in Copyright Office regulations.  In 1989, Chapter 37 of the Code of Federal Regulations Section 202.1(a)(c) included blank forms and words and short phrases in the public domain.  Still more detail was included through case law. In addition to the above, titles, themes, plots and scenes a faire, words, short phrases and idioms, style and literary characters were held to be unprotected by copyright and hence in the public domain.  

Since the 1976 Copyright Act there has been a steady expansion of the scope of copyright coverage and an comparable increase in the number of claims filed seeking to assert exclusive rights in the basic building blocks of diverse forms of expression.  Section 303 of the 1976 Act provided federal copyright protection for the first time to previously unpublished works, including for example, very old works such as the letters of Thomas Jefferson.   Unlike other areas of intellectual property that have been harmonized with the European Union, older unpublished material is subject to utilizing copyright duration of the life + fifty or even life + seventy year term.  In the case of previously unpublished letters by Thomas Jefferson copyright would have expired providing unpublished older material to be included in the public domain.  Section 310 also provides that all of these older works will enter the public domain on Jan. 1, 2003, unless they are published prior to that date.  If they are published before 2003, they will fall under the newly enacted Sonny Bono term Extension Act (“Bono”) and will remain protected under copyright until 2047.  Under this regime, there is the possibility that if older unpublished work remains unpublished until 2003 it will enter the public domain.  Conversely, if any of the previously unpublished older material is digitized and put up on the World Wide Web (‘Web”) it will arguably be considered published and therefore, under Bono are ineligible to enter the public domain until 2047.

In 1992, Congress made renewal automatic for works published in 1964 or later.  Consequently, a pre-1964 work is either in the public domain already (because of failure to renew) or will remain protected for the extended period of 95 years from first publication.  Works published in 1922 went into the public domain on Jan. 1, 1998, but works published in 1923 that were still protected in 1998 will remain protected until Jan. 1, 2019.  Automatic renewals prevent any work from going into the public domain for failure to renew.  Under Bono, nothing will go into the public domain until 2019 and it could be in later if additional extensions are sought. 

As the following section indicates, there is increased interest and legislation related to expanding the scope of copyright even further.  As the scope of copyright protection continues to increase, the scope of the public domain decreases.  Proponents of increasing copyright protection point to the gaps in statutory protection or case law applications without regard for the affect on the public domain and public use of its contents.  Jessica Litman argues that if the public domain is to be preserved and flourish it must be justified on positive principles.  Litman proposes the “strong form of this argument is that all authorship is the product of astigmatic repackaging of other’s expression, but this strong form is unnecessary for our purposes.  We can rely instead on a milder and hardly controversial variation: All works of authorship, even the most creative, include some elements adapted from raw material that the author first encountered in someone else’s works” (Litman, 1989).   For new work to be created, earlier work must be used.  For the public at large, the public domain provides the place where one can freely use content for any purpose whatsoever.  The public domain becomes by definition, the vital center of freely available content to be used in whatever way possible as building blocks for today’s and future generations.     

How is the Public Domain Shrinking?

This section outlines three recent examples of legislation that, if fully enacted and enforced, will significantly restrict and erode the public domain.  The first example illustrates threats to the public domain by increasing the duration of copyright protection.  The second example, pending database legislation, illustrates the significant risk to further depletion of the public domain by removing facts from the purview of the public domain.   The third example, anticirumvention measures, illustrates how the combination of new technological enclosures, coupled with new legislation prohibiting tampering or disturbing those enclosures, further removes vital information resources from the public domain.  

Sonny Bono Term Extension Act

Hastily passed in the United States in 1998, while Congress was consumed with the impeachment trial of President Clinton, the Sonny Bono Term Extension Act extends the duration of copyright protection from fifty to seventy years plus the life of the author for any work copyrighted after 1923.  According to the nonprofit Center for Responsive Politics, members of the Creative Incentive Coalition, consisting of media companies, contributed more than 6.5 million to members of Congress during the preceding election cycle prior to the passage of the bill (Center for Responsive Politics, 1997).  Disney was one of the largest donors.  The Bono bill’s advocates well understood the importance of lobbying because big money was at stake.  According to the Commerce Department, in 1996, the copyright industries (publishing, film and music) contributed $280 billion dollars to the U.S. economy.  While most revenue comes from recent work, old copyrights can also be profitable.  For example, Rhapsody in Blue, an Ira Gershwin song copyrighted in 1924 and originally scheduled to enter the public domain on January 1, 2000, became the United Airlines theme song for an estimated $500,000.00 (Fonda, 1999).  An extra 20 years of copyright protections for a Gershwin song can mean an additional $4,000,000 to $5,000,000. 

The Bono bill adds twenty years to the renewal terms of pre-1978 copyrights (making them effectively ninety-five years from first publication).  It also adds twenty years to the term for works created after 1977 (which do not have to be renewed):  life plus seventy years for individual authors and ninety-five years from publication for corporate authors.  Under the Bono bill’s new expanded copyright protection, no new works will enter the public domain until 2019, a period of almost twenty years.  

Database Bills

Currently, in the 106th Congress there are two pending database bills.  Senator Howard Coble introduced the first, HR 354, the Collections of Information Antipiracy Act.  Senator Tom Bliley introduced the second, the Consumer and Investor Access to Information Act.  Senator Coble, Chairman of of the House Courts and Intellectual Property Committee, sponsored a similar bill last year in the 105th Congress, HR 2652, which passed in the House but not the Senate.  In terms of preventing and prohibiting uses of information contained in databases, the Coble bill remains significantly more far reaching in scope than the Bliley bill.  Mega-publishers and information aggregators such as Reed-Elsevier support Coble’s bill (HR354).  The bill is opposed by businesses such as Yahoo!, Bloomberg and E-trade and scientists, academics, libraries, musuems and archives.  The bill affords database owners new significant property rights in the content included in the databases even if the underlying content is in the public domain.  The Coble bill provides maximum expansion of information ownership rights without requiring any of the criteria typically required for copyright or other forms of intellectual property protection.  First, the bill includes no requirement that the database contain any original content thereby affording database owners a exclusive right to exclude access and use of information even though the information contained in the database was appropriated from somewhere else, typically the public domain.  Second, the bill does not include the usual requirement that some harm was suffered by the database owner thereby providing the owner a legal cause of action and recourse against an alleged use or access where no harm was found to have occurred.   Finally, the Coble bill makes it impossible to make any transformative uses of information.  Transformative uses are those that involve using preexisting information to make new information products.  Ironically, the creation of most databases involves transformative uses of information, in many cases of raw material and facts appropriated from the public domain. 

The Consumer and Investor Access to Information Act (HR 1858) is a bill designed to be an alternative to HR 354.  HR 1858 prohibits duplication of databases under certain circumstances.  HR 1858 is intended to specifically prohibit the database piracy which the bill defines as harmful, parasitic copying while at the same time attempting to avoid creating or perpetuating monopolies or unnecessary barriers to information access and use.   

The Coble bill (HR 354) provides the owner of database a right to pursue an unfair competition action in the event of an alleged improper use.  The Bliley bill provides an indirect rememdy for database owners by authorizing the Federal Trade Commission to file a civil action for unfair and deceptive trade practices.

The database legislation currently pending could have a significant adverse impact on information access and use.  If the Coble bill is passed, it could lead to a much more restricted information environment.  According to Dr. Anne Linn of the National Research Council, “the enactment of U.S. database legislation under discussion could:

1. reduce the amount of data that can be obtained, particularly from the private sector or public-private partnerships, an increasingly important source of data;

2. increase the cost of obtaining data, particularly from database owners with a monopoly on the data;

3.  restrict access to data for at least 15 years from the time the data was created;

4. discourage the transformation of existing databases into new ones, creating artificial gaps in data availability;

5. prevent the use of data for purposes other than than which it was collected, minimizing the scientific and societal value of original data; and 

6. increase restrictions on the use of compilations of all kinds, including works of authorship (e.g. collection of articles) not normally considered to be databases” (Linn, 2000).

Digital Millennium Copyright Act - Anti-Circumvention Measures

Section 1201(a) of the Digital Millennium Copyright Act provides publishers and content providers the authority to institute technological measures to control access and use of digital works.  A broad coalition of information user oriented groups including libraries, museums, archives and historical societies opposed the legislation for the following reasons.   First, technological measures effectively control both access and use of all digital works in perpetuity.  Once introduced, technological controls track and control use of digital information resources forever and potentially well after the resource would pass into the public domain.  Second, technological controls effectively abolish the first sale doctrine that is guaranteed under federal copyright section 17 U.S.C. 109.   Section 109 along with Section 108 which provides libraries the right to make archival and preservation copies are effectively eliminated by the institution of technological controls.  Third, technological control measures will effectively determine uses of copyrighted works that have traditionally been decided by federal judges.  Technological controls designed by publishers to limit use may potentially erode fair use rights by controlling for uses that would be allowed under Section 107.  Although Section 1240(b) exempts nonprofit libraries, archives and educational institutions from criminal sanctions for tampering with technological controls, criminal penalties are included for any user or user groups that are not specifically exempted above.   

The Bono Term Extension Act, extending the duration of copyright, the proposed privatization of facts in the database legislation and inclusion of technological control measures as part of the Digital Millennium Copyright Act, are three examples of the increasing privatization of information which continues to decrease the public domain.   In addition to the recent legislative attempts to further enclose and privatize information researchers at OCLC Office of Research recently conducted research through the Web Characterization project that shows that significant portions of the Web are not publicly accessible or do not offer meaningful content.  According to the report, [a]bout 400,000 (of the 3.6 million sites) can be considered “private” in that they do not offer content that is accessible without fee or prior authorization” (OCLC, 1999).

The Information Seeking Process as a Social Construct

There have been many debates over the nature of information and the role of the user in information seeking and use.  According to Herb Schiller, “information is inherently social” (Schiller, 1981).  Brenda Dervin describes the “traditional paradigm” as one where “information is seen as objective and users are seen as input and output processors of information”  (Dervin, 1986).  According to Dervin, proponents of the traditional paradigm focus on the system and various external measures of use.  In contrast, Devin proposes an “alternative paradigm” which asserts that “information as something constructed by human beings”  (Dervin, 1986).  According to Dervin, users are “free (within system constraints) to create system and situations whatever they choose” (Dervin, 1986).  In an earlier work, Dervin posits that the history of humanity is marked as much by “creation, invention and control” as it is by adaptation to surroundings (Dervin, 1976).  According to Dervin, “[h]umankind at least in part, creates its own reality” (Dervin, 1976).  Carol Kuhlthau echoes Dervin’s view that “information seeking is a primary activity of life . . . the process of construction is dynamic and driven by feelings interacting with thoughts and actions”  (Kuhlthau, 1996).  This view characterizes users, as well as the nature of information, as dynamic and constantly constructed.  

In Information Seeking in Electronic Environments, Gary Marchionini defines information seeking as “a process in which humans purposefully engage in order to change their state of knowledge”  (Marchionini, 1995).  Marchionini underscores the importance of information seeking, noting that “information seeking is a fundamental human process closely related to learning and problem solving” (Marchionini, 1995).  Marchionini outlines three underlying beliefs about human nature that underpin his view.  The first is that “life is active” (Marchionini, 1995).  According to Marchionini, this belief recognizes the dynamic interaction between people and our environment and the relationship between our senses, thoughts and existing mental models.  The second is that life is “an analog process,” continuous and periodic.  The third is “life as accumulation.”  This third belief acknowledges the importance of prior knowledge and knowledge structures as one component of understanding the world.  Marchionini notes that this belief “implies that organization of our information resources is critical.” (Marchionini, 1995).  

The process of invention shares many characteristics with information seeking and use.  In Invention as a Social Act, Karen Burke LeFevre argues that invention is a social act.  Similar to Dervin’s description of the traditional and alternative paradigms of information seeking, LeFevre distinguishes between the traditional or Platonic view of invention and invention as a social act.  In the traditional and Platonic view, invention is seen as arising from the solitary act of an atomistic individual who possesses innate knowledge or innate cognitive structures to be recollected and expressed onto the world.  In contrast, LeFevre presents her view that invention is a social act that is collaborative and occurs within the dialectic social process of actively creating or inventing.  Litman would agree with LaFevre and argues that “originality is a conceit” and that it can be a dangerous principle on which to base a system of property” (Litman, 1989).  LeFavre outlines four components of invention as a social act.  First, invention is social even if only done by one person because all individuals are socially influenced.  Second, humans must always act within some context, thereby acting dialectically in the context of relations with others and society.  Third, invention requires the presence of an “other” which can be the inventor as internalized other or actual or perceived others.  Fourth, there are classical precedents for invention as social act.  LeFavre cites the Socratic dialogues and Aristotelian proof that presupposes an audience may not accept them, as two examples.  LaFevre outlines three major reasons supporting the traditional or Platonic view.  The first is the influence of traditional literary studies on the teaching of composition.  The second is the persistence of the romantic myth of the inspired solitary inventor or creator.  The third is the effect of capitalism and individualism on the concept of invention.  

In Transparency at Different Levels of Scale: Convergence Between Information Artifacts and Social Worlds, Susan Leigh Star, Geoffrey C. Bowker and Laura J. Neumann outline a description of information interaction in order to understand the “continuum of usefulness of information organization and access”  (Star, Bowker, Neumann, 2000).  According to Star, et al., information seeking and use is best understood as a social act because “real world use and design of information systems.  It is always embodied, always historical, and always embedded in infrastructure” (Star, Bowker, Neumann, 1999). 

The Impact of Enclosures and the Shrinking Public Domain on Information Seeking and Use

Carol Kuhlthau’s research on information seeking and use highlights the importance of the availability of information to information seekers.  Jessica Litman observes that “the concept that portions of works protected by copyright are owned by no one and are available for any member of the public to use is such a fundamental one that it receives attention only when something seems to have gone awry” (Litman, 1989).  Kulhthau identifies the availability of information as a critical element in the decision making process of information seeking and use -- i.e., students in her studies considered both availability and convenience of using information and accommodated their decisions to pursue topics accordingly (Kuhlthau, 1996).  Kuhlthau’s research supports the author’s argument that, as intellectual property protections and information ownership continue to increase, the public domain and availability of information resources decreases.  Based on Kuhlthau’s findings, any limit on information availability or user convenience results in an adverse impact on user information seeking and information use.  Utilizing the findings in Kuhlthau, if users are unable to find information previously available in the public domain, they may be dissuaded from pursuing a topic previously of interest.  Kulhthau’s research refutes a myth of information seeking – that, if a user formulates an appropriate search strategy and/or system parameters properly are described, the user will find the information. 

Increasing copyright protections, privatization and enclosures on the public domain have far reaching implications for present and future generations.  For example, schools that wish to perform music and plays, librarians and archivists who wish to restore and preserve important work, scientists working on new discoveries and inventions and scholars and creative artists all require access to, and use of, the public domain in creating new work.  Hence, the public suffers by the creation of additional obstacles to free and unrestricted access to materials in the public domain.  

Is Information Like Water?

Professor Joseph L. Sax has written extensively on the unique “publicness” of water.  Sax argues that water belongs to a distinct and special type of property  -- i.e., water is a community resource that can never be fully privatized.  Sax highlights three reasons for this special treatment.  First, water possesses unique physical characteristics.  Unlike many other major resources, such as petroleum, water knows no substitute.  Water sustains life itself and is essential for any type of growth or development.  Sax describes the physical publicness of water as a “public commons,” highlighting the role of water in providing access to waterways for navigation, fishing and recreation.  Second, Sax notes the historical legal treatment of water.  The public trust doctrine helps ensure universal access to waterways for navigation and sustenance.  Third, Sax describes water as a “heritage resource,” noting that communities view water as a part of their legacy (Sax, 1970).  Sax observes that communities feel a strong attachment to water resources, similar to attachments for antiquities and other cultural property.  

The question then becomes -- does information contain some of the same characteristics of publicness and of a community resource as water?  First, like water, information possesses certain fluid physical characteristics.  Sandra Braman proposes a definition of information “as a constitutive force in society” (Braman, 1989).  According to Braman, “information is not just affected by its environment, but is itself an actor affecting other elements in the environment.  Information is that which is not just embedded within a social structure, but creates that structure itself” (Braman, 1989).  Information is a building block for knowledge, which is essential to sustain, maintain and preserve life.  Information is essential to people to solve problems in their everyday lives (Dervin, 1976).  Lievrouw notes that new information and communication technologies have enabled a shift from an informing to an involving information environment (Lievrouow, 1994).  One of the characteristics of an involving information environment is the interactivity and user centered nature of the participation  (Lievrouw, 1994).  Second, information has been treated legally as both a community resource and a public good to be used by all to “advance science and the useful arts,” as well as private property and commodity. (U.S. Constitution, Article 1, Section 8, Clause 8, 1789)    Thomas Jefferson noted the special importance of protecting public access and free flow of information in a letter to Issac McPherson in 1813.  Jefferson wrote about the unique publicness of information, as follows: 

Its peculiar character, too, is that no one possesses the less, because every other possesses the whole of it.  He who receives an idea from me, receives instruction himself without lessening mine; as he who lights his taper at mine, receives light without darkening me.  That ideas should freely spread from one to another over the globe, for the moral and mutual instruction of man, and improvement of his condition, seems to have been peculiarly and benevolently designed by nature, when she made them, like fire, expandable over all space, without lessening their density in any point, and like the air in which we breathe, move and have our physical being, incapable of infringement or exclusive appropriation.  Inventions then cannot, in nature, be a subject of property.  Society may give an exclusive right to the profits arising from them, as an encouragement to men to pursue ideas which may produce utility, but this may or may not be done, according to the will and convenience of the society, without claim or complaint from anybody... The exclusive right to invention [is] given not of natural right, but for the benefit of society.

Justice Louis Brandeis commented in a dissent in International News Service v. Associated Press that “the general rule of law is, that the noblest of human productions – knowledge, truths ascertained, conceptions, and ideas – become, after voluntary communication to others, free as the air to common use”  (International News, 1918).  Third, there is no question that information forms the basis of many masterpieces of art, culture and politics.  It is difficult, if not impossible, to define cultural heritage without it containing an element of information.  The Hague Convention Article I Section (a) defines cultural property as follows:

movable or immovable property of great importance to the cultural heritage of every people, such as monuments of architecture, art or history, whether religious or secular, archaeological sites, groups of buildings which, as a whole, are of historical or artistic interest; works or art; manuscripts, books and other objects of artistic, historical or archeological interest; as well as scientific collections and important collections of books or archives or of reproductions of the property defined above. 

For purposes of the Hague Convention, cultural property can consist of books, manuscripts, art, monuments, buildings, art, archaeological sites, scientific collections and “other objects of artistic, historical or archaeological interest.” (Hague Convention, 1954).  Under the Hague Convention definition, the unspecified “other objects of artistic, historical or archaeological interest” provides additional protection for items not explicitly specified in the above enumerated categories.  In addition, the Hague Convention of 1954 specifically includes and protects libraries, museums, archives and historical societies within its definition of institutions created to protect cultural heritage (Hague, 1954).  The preamble to the Hague Convention reflects the importance of the protection and preservation of cultural heritage for present and future generations as follows:

“Being convinced that damage to cultural property belonging to any people whatsoever means

damage to the cultural heritage of all mankind, since each people makes its contribution to the

culture of the world” 
 

Herb Schiller sums up the value of information, which similar to water is a necessary element for the maintenance, growth and sustainability for present and future generations  “information is a social good, a vital resource that benefits the total community when made freely available for general public use” (Schiller, 1981). 

Call to Action 

The shrinking of the public domain and increasing privatization of information content, sources and flows must be stopped.  There can be no public access and right to information without public involvement.  The challenge for those who study information seeking and use and the users themselves is to become actively involved in setting the social, political, policy and legislative agendas created to address the new information technologies and their use.  If the public domain as a commons is to survive and thrive in the new information age the benefited publics must speak out and make their voices heard.  The new information economy is built on global markets and the assumption that information is a necessary component and commodity for every aspect of daily life.  The expansion of private property interests and enclosures of information from public to private spheres have matched the dramatic growth and development of new information and communication technologies.  Education, research, arts, culture, innovation and creativity are particularly affected by the increased enclosures and restricting of free and open access to work in the public domain. The time is now to voice the value and role of a vital community resource, like the air we breathe and the water we drink, the public domain provides the raw material and building blocks for today’s and future generations.     
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